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L. ARGUMENT

B. The Trial Court Erred In Denying Plaintiff’s Motion to Strike
Defendants’ “Empty Chair” and Affirmative Defenses.

Maria Yin and Pleasant Day Adult Family Home, Inc., P.S. (Yin or
Pleasant Day) contend that the Department of Social and Health Services
(DSHS) owed a duty to provide accurate and reliable information to Yao’s
care-giver and to protect Yao’s safety, and to accurately assess and report
Yao’s medical condition and needs. Resp. Brief at 22-23, 27. Yin cites the
trial court’s ruling as authority for her position.' /d. However, there was
no duty of care owed by DSHS to protect and/or keep Yao safe nor any
other duty of care owed by DSHS to Yao.’

A duty is created by common law, statute or regulation. Linville v.
State, 137 Wash.App. 201, 151 P. 3d 1073 (2007). Under common law a
governmental entity may be liable for its negligent acts. Donohoe v. State,
135 Wash.App. 824, 142 P. 3d 654 (2006). However, under the “public
duty doctrine,” for any actions against a government entity to be
actionable, the government must owe a duty to the injured plaintiff, and

not to the public in general. Cummins v. Lewis County, 156 Wash.2d 844,

" 1t should be noted the trial court did not address “express assurance” in its ruling. RP.
Vol. II, 94:10-95:18.

% The parties agree that whether DSHS and Yao’s family owed a duty of care to Yao is a
question of law to be reviewed de novo. See Brief of Resp. at 20-21.
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133 P.3d 458 (2006). * There are four exceptions to the public duty
doctrine. Id. The alleged applicable exception in our case is the “special
relationship” exception. /d. In order to prove a special relationship
exception, a plaintiff must show: 1) direct contact, 2) express assurances,
and 3) justifiable reliance.’

In the instant case, just as in Cummins, Yin cannot establish there
were “express assurances” by the government employee. DSHS did not
make any express assurances here, and no one can claim it did. Per
Cummins, neither “inherent assurance” nor “implied assurance” meet the
“express assurance” requirement necessary to establish a special
relationship exception to the public duty doctrine. /d. Yin’s claim of a duty
owed by DSHS fails for a lack of any arguable evidence to prove that
DSHS expressly assured Yao and/or Yao’s family of anything, except
paying the bills.

Since DSHS did not owe a duty, none of Yin's other claims and

complaints about DSHS are relevant or germane to this appeal. However,

3 In Cummins, our Supreme Court held that, in absence of express assurance by a 911
dispatcher that medical aid would be dispatched, the special relationship exception to the
public duty doctrine did not extend to a widow and her husband.

* Our Supreme Court has held, to prove a special relationship, a plaintiff must show: (1)
there is a direct contact or privity between the public official and the injured plaintiff
which sets the latter apart from the general public, and (2) there are express assurances
given by a public official, which (3) gives rise to the justifiable reliance on the part of the
plaintiff. Cummins, at 854-858.
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Yan will briefly address some of Yin’s claims under her sections B (1) (2)
(3) and (4).

1. Yao’s Family Were Not Proper Empty Chair Defendant’s
Because They had No Duty.

Yin claims that Yao’s family members were Yao’s “healthcare
agents” and authorized to make medical decisions for her. Resp. Brief at
23-24. This is not true. Yan and Gwo were “persons authorized to provide
informed consent to healthcare” for Yao’s medical treatment per RCW
7.70.065. However, the relevant issue is whether Yan and Gwo had a duty
to act on Yao’s behalf and to protect her. Yin has not cited any case nor
statute to support her position that a person authorized to provide informed
consent for an incompetent person under RCW 7.70.065 has a duty to
protect the incompetent person. By its own terms RCW 7.70.065 is limited
to decisions as to whether to authorize or consent to medical treatment.
See RCW 7.70.065. The statute automatically makes certain individuals
authorized “informed consent providers” without their consent. See RCW
7.70.065. If the statute is construed as Yin construes it, this would mean
that a person by nature of their relationship to an incompetent person
assumes duties, obligations and liability that he or she did not consent to

nor have knowledge of.



Yan submits no duty was owed. See e.g. Webstad v. Stortini, 83
Wash.App. 857, 924 P.2d (1996); Cox v. Malcolm, 60 Wash.App. 894,
808 P.2d 758 (1991); Lauritzen v. Lauritzen, 74 Wash.App. 432, 438, 874
P.2d 861 (1982).

2. The Trial Court Erred in Admitting Evidence of Yao’s
Family’s Alleged Fault.

Yin contends that even if the trial court erred in failing to exclude
evidence as to the alleged fault of Yao’s family members, the evidence of
the family members’ acts or inaction was admissible to show the
reasonableness of Yin’s acts. Resp. Brief at 31-33. Yin is wrong. The
evidence, argument and jury instructions claiming fault of Yao’s family
members would still be inadmissible under ER 401 and 402. If there is no
duty owed by Yao’s family then any evidence claiming the same is not
relevant. ER 401 and 402.

Yin also claims that Yan did not contest the trial court instructing
the jury on contributory negligence. Resp. Brief at 26. This is not true.
Yan did object to the same. RP Vol. X, 1126:13-1127:16; 1138:17-21.Yin
also claims that the jury made an adjudication of no negligence by any
party. This is not true either. The jury only answered two questions on the
verdict form. One was whether the defendants were negligent and the

other was whether defendants’ conduct constituted neglect. See CP 2232-



2235; and Appendix C attached hereto. The completed jury verdict form
does not reveal the jury’s thinking with respect to liability of the empty
chairs. A question posed to DSHS investigator Ander suggested that the
jury was leaning toward placing blame on one or all of the empty chair
defendants. See RP Vol. V, 660:9-662:6; Appellant Brief at 22-23. °

3. The Trial Court Erred in Admitting Evidence and
Permitting Argument on DSHS’ Alleged Negligence.

See previous argument under section B.

4. Yan was Prejudiced by Admission of Evidence and
Argument Alleging Empty Chairs.

Yin contends that DSHS and Yao family’s acts were admissible
and relevant to show Yin acted reasonably. This is not an issue properly
before the Court. Yan’s motion to the trial court was to exclude all
evidence, comments and arguments claiming that DSHS and Yao’s family
were at fault. Yan was prejudiced by Yin’s evidence and claims of fault of
DSHS and Yao’s family.

An error is reversible error where it prejudices a party. Cox v.
Spangler, 141 Wash.2d 431, 442, 5 P.3d 1265 (2000). An error is

prejudicial if it affects the outcome of the trial. State. v. Wanrow, 88

5 Yin claims the error in admitting the evidence is harmless error. Contrary to Yin's
assertion, the jury did not find the empty chair defendants negligence free. In addition,
the amount of evidence and argument claiming the empty chair defendants were at-fault
is overwhelming, Yin started with her opening statement and continued throughout the
trial, and concluded her closing argument claiming fault on the empty chair defendants.
See RP.
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Wash.2d 221, 237, 559 P.2d 548 (1977). A harmless error is an error
which is trivial or formal or merely academic, and not prejudicial to the
substantial rights of the party assigning it, and in no way affected the final
outcome of the trial. /d.

In the instant case, plaintiff called eleven witnesses. The
defendants only called two witnesses, Yin and her expert. Throughout her
testimony Yin claimed that the empty chair defendants were at fault for
the accident. Yin’s expert, registered nurse Elizabeth Johnston, claimed
that the empty chair defendants were responsible for the injury to Yao. RP
Vol. VIII, 903:22-906:21; 912:25; 921:13-92:5:18; 953:8-25; 971:19-
972:21. Without placing fault on the empty chair defendants, Yin did not
have a defense. In a slipup, she admitted fault/responsibility for Yao’s
injury. RP VIII, 878:11-13. In addition, she admitted that from the very
first day Yao stayed at Pleasant Day, she realized she could not keep Yao
safe. The law does not permit Yin to keep Yao at Pleasant Day if she
could not safely provide for Yao. Yao was aware of this law.

The jury deliberated for approximately one and one half days. RP
Vol. X, 1260:16-17, Vol. XI, 1275:25. The jury verdict was 10 to 2,
indicating not all jurors were in favor of the verdict. RP 1275:23-1277:25.

Without the erroneously admitted evidence there is a high probability that



the jury verdict would have been different.® The err was not harmless. Yan
was prejudiced by the erroneously admitted evidence, statements and
arguments in question.

C. The Court Erred When it Dismissed Plaintiff>’s Breach Of
Contract Claim.

The plaintiff claimed both tort and contract theories of recovery, as
allowed under Washington law. 1560- 1561; CR 8 (a); Noble v. Ogborn
43 Wash. App. 387, 717 P.2d 285 (1986) (alternative theories not barred
by election of remedies doctrine). The court erred when it dismissed the
contract theory of recovery.

1. The Terms of the Contract were Proven.

Yin’s assertion that the terms of the contract were not proven is
meritless. It was uncontested the defendant Yin contracted to provide Yao
care, comfort, room and board in her adult family home. It was inherently
implied that as a caretaker, Yin would look after Yao’s safety. And
contrary to the top of p. 34 of the respondent’s brief, there was plenty of
evidence that the extra $500 payment per month was to hire an additional

caregiver. In fact, the defendant Yin admitted as much to the DSHS

® It is highly likely that the jury did find Yin at fault for Yao's injury and death, but
excused her fault due to DSHS alleged acts of not providing accurate and adequate
information and/or refusing to help Yin. The jury instructions permitted the jury to do so.
See CP 2190-2231. However, without DSHS being blamed for Yao’s injury and demise,
Yin would not have been excused for her negligent and neglectful acts.
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investigator.” RP Vol. V at p. 621: 21-22, p. 622: 10. And Yao’s daughter
testified the additional monthly fee was because her mother was “hard to
take care of, so [Yin] needed to hire additional staff.” RP Vol. VI B at p.
10: 2-3; see also RP Vol. VI B at p. 7: 6-12 and RP Vol. VI B at p. 9:23-
24.

Yin also argues that Yan could not “articulate” any “emotional
disturbance damages” to defeat summary dismissal of the breach of
contract claim. See p. 34 and p. 36 of respondent’s brief. First, no such
“articulation” was required because the defendant conceded “damages” in
its motion. See CP 1421: 4-5. Second, the plaintiff is entitled to all
damages within the contemplation of the parties at the time the personal
services contract was entered, not just “emotional disturbance damages.”
Gagliardi v. Denny's, 117 Wn. 2d at p. 445-446, 815 P.2d at p. 1373
(1991). Third, Yao’s death constitutes damages as a matter of law.®
2. All Damages, Including Emotional Ones, Are Recoverable For

Breach of a Personal Services Contract Like The One in Our
Case.

Yin fails to cite a single case dealing with the issue now before this

court: are emotional damages available for breach of a personal services

" The jury was entitled to consider that admission pursuant to ER 801 (d) (2) (i).

¥ Judicial notice that the family suffered grief from Ms. Yao’s death was appropriate, ER
201, further, mental damages “necessarily result” from a breach of a contract entered for
the purpose of securing mental solicitude. Lane v. KinderCare, 231 Mich. App. at
pp.693-694, 588 N.W. 2d at pp. 717-718 (1998), Avery v. Arnold 17 Mich. App. at p.
243, 169 N.W. 2d at p. 136 (1969).
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contract to care for an elderly woman? Rather, Gagliardi v. Denny’s, 117
Wn. 2d 426, 815 P.2d 1362 (1991) was a case for wrongful discharge of a
bartender; Berschauer/Phillips v. Seattle School District, 124 Wn. 2d 816,
881 P.2d 986 (1994) was a case for economic loss to a general contractor
caused by construction delays; Carlson v. Sharp, 99 Wn. App. 324, 994
P.2d 851 (2000) was a case against a geotechnical engineering firm for
economic losses caused when homes placed on lots they deemed suitable
for development began to sink; Allejandre v. Bull, 159 Wn. 2d 674, 153
P.3d 864 (2007) was a case brought by a purchaser of a home against the
seller for losses caused by a defective septic system; and Eastwood v.
Horse Harbor Foundation, 170 Wn. 2d 380, 241 P.3d 1256 (2010) was a
case brought by the landlord of a horse farm against the tenant because the
tenant failed to maintain the farm in good condition.

Even Gagliardi recognized that emotional damages are
recoverable when, as in our case, the purpose of the contract is personal in
nature, and therefore entered into to prevent those types of losses. In
doing so, the Gagliardi court distinguished its facts, recognizing the firing
of a bartender did not involve a contract primarily designed “to secure the
protection of personal interests.” Gagliardi, 117 Wn. 2d at p. 441.

Specifically, the court approved of a Michigan case, stating:



[The Michigan Court] limits emotional damages to
contracts which are not primarily commercial or
pecuniary, but instead involve personal rights of
dignity and are incapable of adequate
compensation by reference to the terms of the
contract. ...

... [B]ecause an employment contract is not entered
into primarily to secure the protection of
personal interests and pecuniary damages can be
estimated with reasonable certainty, ... a person
discharged in breach of an employment contract
may not recover mental distress damages.

Gagliardi, 117 Wn. 2d at p. 440-441, quoting Valentine v. General Am.
Credit, Inc., 420 Mich. 256, 362 N.W. 2d 628 (1984); emphasis supplied.

The Gagliardi court also cited Restatement (Second) of Contracts

§ 353 (1981) with approval, stating:

Recovery for emotional disturbance will be

excluded unless the breach also caused bodily harm

or the contract or the breach is of such a kind that

serious emotional disturbance was a particularly

likely result.

Gagliardi, 117 Wn. 2d at p. 443 (1991) (emphasis supplied).

Certainly, “the primary purpose” of the type of contract entered
into in our case, i.e., one which required special additional personal care of
an elderly adult, was not to derive some pure “economic” benefit; rather, it
was to “derive personal rights of dignity”” and to “secure the protection of

personal interests.” As such, the breach would likely cause ‘“serious

emotional disturbance.” Moreover, reimbursement of the $1,000 paid for
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additional personal care was inadequate to compensate the plaintiff for the
breach which led to Ms. Yao’s death.

As noted above, the Washington Supreme Court in Gagliardi
relied and approved of the analysis set out in a Michigan case, Valentine v.
General AM Credit. But a later Michigan case, Lane v. KinderCare
Learning Centers, Inc., 231 Mich. App. 689, 588 N.W.2d 715 (1998), is
directly on point. In Lane, a woman contracted to leave her daughter in
the defendant’s day care. The defendant’s employees forgot the child was
asleep when they locked the doors and went home. In holding the trial
court’s dismissal of the plaintiff’s claim for mental damages from breach
of contract was reversible error, the Michigan Court of Appeals stated:

When we have a contract concerned not with
trade and commerce but with life and death, not
with profit but with elements of personality, not
with pecuniary aggrandizement but with matters
of mental concern and solicitude, then a breach
of duty with respect to such contracts will
inevitably and necessarily result in mental
anguish, pain and suffering. In such cases the
parties may reasonably be said to have
contracted with reference to the payment of
damages therefor in event of breach. Far from
being outside the contemplation of the parties
they are an integral and inseparable part of it.

Examples of personal contracts include a contract to
perform a cesarean section, a contract for the care
and burial of a dead body, a contract to care for
the plaintiff's elderly mother and to notify the

=11



plaintiff in the event of the mother's illness, and a
promise to marry.

We believe that a contract to care for one's child
is a matter of “mental concern and solicitude,”
rather than “pecuniary aggrandizement.”
Therefore, like the contract to care for the
plaintiff's elderly mother in Avery, supra, the
contract involved in the instant case was
personal in nature, rather than commercial. At
the time the contract was executed, it was
foreseeable that a breach of the contract would
result in mental distress damages to plaintiff,
which would extend beyond the mere
“annoyance and vexation” that normally
accompanies the breach of a contract. Such
damages are clearly within the contemplation of
the parties to such a contract.

Lane v. Kindercﬁre, 231 Mich. App. at p. 693-694, 588 N.W. 2d at p. 717-
718 (1998) (citations deleted; emphasis supplied).

Avery v. Arnold Home, Inc., 17 Mich. App. 240, 169 N.W. 2d 135
(1969) also involved the breach of a contract to provide care, room and
board to the plaintiff’s elderly mother. The care provider failed to inform
the plaintiff that his mother’s condition had deteriorated and, as a result,
the plaintiff suffered emotional damages because he was not present when
his mother died. Once again, the Michigan Court of Appeals held the trial
court wrongfully dismissed a claim for mental damages due to a breach of
contract. The court rightfully reasoned that unlike most contracts,

“contracts personal in nature” involve terms that if breached, will

= | 2s



“Inevitably and necessarily result in mental anguish, pain and suffering.”
Avery, 17 Mich. App. at p. 243, 169 N.W.2d at p. 136 (1969).

The rationale of Lane v. KinderCare and Avery v. Arnold Homes
was recently discussed and approved in a New York case regarding a
contract for care of plaintiff’s elderly father, Cianciotto v. Hospice Care
Network, 32 Misc. 3d 916, 927 N.Y.S. 2d 779 (2011). The New York
Court of Appeals, relying on the Michigan line of cases, also held that
mental damages are recoverable for breaching a contract that required
personal care of an elderly adult, stating:

The decision in Lane is not an aberrational one.

As Williston on Contracts recognizes, “numerous

cases allowing the recovery of emotional distress

damages exist, invariably dealing with what

might be called peculiarly sensitive subject

matter ...” 24 Williston on Contracts (4th Ed.), §

64:7.
Cianciotto, 32 Misc. at pp. 924-925, 927 N.Y.S. 2d at p. 786 (2011).

It is an inescapable conclusion that the contract in our case was not
entered to protect a monetary interest; rather, it was to obtain safety of an
elderly frail adult and to protect the “mental solicitude” of the plaintiff.

Therefore, like Lane, Avery, Cianciotto and the cases discussed in

Gagliardi as well as in the official notes to the Restatement (Second) of

Contracts § 353 (1981), the emotional damage suffered was the integral

part of the equation that the contract was meant to prevent. Under these
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facts, the court erred when it precluded the plaintiff from obtaining those
damages under the breach of contract theory asserted.

D. The Trial Court Erred in Admitting Ander’s and Johnston’s
Opinions That There Was No Neglect.

Yan made a motion in limine to exclude Yin’s experts from
testifying that Yin was not negligent or Yin was not neglectful. CP 1158-
1165. The trial court granted Yan’s motion in limine as to negligence but
denied it as to neglect. RP 62:9-25. For the same reasons the trial court
excluded all experts from testifying as to whether defendant was
negligent, it should have also excluded testimony as to whether defendant
was neglectful. The opinion testimony of the DSHS investigator,
Katherine Ander, and Yin’s expert witness, Elizabeth Johnston,
constituted opinions on the ultimate issue before the jury — whether or not
Yin was liable for neglect. ER 704 allows such testimony only if it is
otherwise admissible; in this case, it was not admissible for several
reasons.

The testimony in question is inadmissible because it is not helpful
to the trier of fact in determining a fact in issue and the question of
whether Yin was neglectful did not require specialized training or
experience to answer. ER 702. “Mere legal conclusions, such that an act

was or was not “negligent” or a “proximate cause” of an injury is not
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likely to be helpful to the meaningful evaluation of the facts...” Davis v.
Baugh Industrial Contractors Inc., 159 Wash.2d 413, 420, 150 P.3d 545
(2007).° Furthermore,

It is not proper to permit a witness to give

his opinion on questions of fact requiring no

expert knowledge, when the opinion

involves the very matter to be determined by

the jury, and the facts on which the witness

founds his opinion are capable of being

presented to the jury.
Warren v. Hart, 71 Wash.2d 512, 514, 429 P.2d 873 (1967), citing
Johnson v. Caughren, 55 Wash. 125, 104 P.170; Bruenn v. North Yakima
School District, 101 Wash. 314, 172 P. 569. In this case, the facts
regarding Yao’s care at Pleasant Day were presented to the jury through
several lay witnesses and treating providers and the daily log kept by Yin.
These are among the same things Ander and Johnston considered in
making their conclusions. RP Vol. V, 618:10-15; Vol. VIII, 901:15-18.
For Ander and Johnston to testify that there was no neglect was a legal
opinion on the very issue before the jury and “not properly considered

under the guise of expert testimony.” Washington State Physicians Ins.

Exchange & Ass’n v. Fisons Corp., 122 Wash.2d 299, 344, 858 P.2d 1054

% In Davis, the trial court struck portions of an expert's declaration which stated that part
of a construction project created a hazardous condition and a zone of danger. The
Supreme Court reversed the trial court’s decision and held that while these were similar
to an exception to the completion and acceptance doctrine they were not legal
conclusions in the way that saying someone was negligent is a mere legal conclusion.
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(1993) citing: Comment, ER 704; SA K. Tegland, Wash.Prac., Evidence §
309, at 479 (3d ed. 1989); Orion Corp. v. State, 103 Wash.2d 441, 461,
693 P.2d 1369 (1985); Hiskey v. Seattle, 44 Wash. App. 110, 113, 720 P.
2d 867, review denied, 107 Wash.2d 1001 (1986).

The testimony also constituted inadmissible conclusions of law
regarding whether defendant complied with the law. RP Vol. VIII,
905:10-20. Hyatt v. Sellen Const. Co., Inc. 40 Wash.App. 893, 700 P. 2d
1164 (1985)10. Similarly, in criminal trials, a witness cannot testify as to a
defendant’s guilt because it “invades the fact-finding province of the
jury.” State v. Dolan, 118 Wash.App. 323, 329, 73 P. 3d 1011 (2003). In
the present case, Mr. Yan made a request for a jury trial, paid the jury
demand fee, and was entitled to have his case decided by a jury — not by
expert witnesses commenting on the evidence and coming up with their
own conclusions on neglect.

Yin argues that Yan opened the door on the issue of neglect by
calling his own expert witness, Dr. Von-Preyss Freidman, to testify. This
argument fails because by the time Yan’s expert took the stand, the trial
court had already ruled that experts would be allowed to testify on their

conclusions of whether there was neglect. Once the trial court made a

10 Trial court did not err in granting motion in limine prohibiting retired Labor and
Industries employee from testifying, “that his interpretation of the regulations and statutes
show that defendant violated the regulations and/or statutes.” Hyatt v. Sellen Const. Co.,
Inc., 40 Wash.App. 893, 899, 700 P.2d 1164 (1985).
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final ruling on the record denying Yan’s motion in limine excluding Ander
and Johnston from testifying that there was no neglect, there was no need
for Yan to object at trial to preserve the issue for appeal and Yan was
entitled to offer the evidence himself. Garcia v. Providence Medical
Center, 60 Wash.App. 635, 806 P. 2d 766 (1991).

1. It Was Err For The Trial Court to Admit Testimony
Concerning DSHS’s Investigation Finding No Neglect

The issuance of a citation is inadmissible in a subsequent civil
proceeding. Billington v. Schaal, 42 Wash.2d 878, 259 P. 2d 634 (1953).
Likewise, the non-issuance of a citation is inadmissible in a subsequent
civil proceeding. Warren v. Hart, 71 Wash.2d 512, 429 P. 2d 873 (1967).
The trial court likened the DSHS investigation to a highway patrol
investigation. RP Vol. II, 116:10-14. Based on that analogy, the DSHS
investigator was prohibited from testifying at trial that there was a
deficiency investigation, or that there was a violation, or that there was a
finding of a deficiency. RP Vol. I, 117:20-24; 126:1-17. However, she
was permitted to testify that there was insufficient evidence to make a
finding of neglect. RP Vol. II, 126:1-4. Yan argues that this distinction is
substantially prejudicial and that the case law does not support allowing
witnesses to testify regarding the conclusions or findings of a previous

investigation as evidence of neglect or lack of neglect. Billington v.
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Schaal, 42 Wash.2d 878, 259 P. 2d 634 (1953); Warren v. Hart, 71
Wash.2d 512, 429 P. 2d 873 (1967).

By allowing the DSHS investigator to testify that she did not find
that Yao’s care met the standard of neglect, Yan was deprived of his right
to have his case decided by the jury. State v. Dolan, 118 Wash.App. 323,
73 P. 3d 1011 (2003). “The right of trial by jury shall remain inviolate...”
WASH. CONST. art. I, § 21. Yao and her family were not represented in
the DSHS investigation, yet they essentially were bound by the
determinations made in that previous investigation when the jury was
allowed to substitute DSHS judgment for their own. The fact that Ander
did not find neglect was not lost on the jury, judging by the juror question
to Ander asking why she made her finding of no neglect. RP Vol. V,
659:9-14. In essence, the admission of the testimony on the DSHS finding
of no neglect had the effect of collateral estoppel on the issue of neglect.

At trial, Yin argued to keep out the fact that DSHS cited Pleasant
Day for several deficiencies because a different standard is used in the
investigation than in the civil trial. RP Vol. II, 117:1-8. Because a
different standard of proof was used the court did not permit evidence of
the DSHS adjudication. RP Vol. V-A 4:25-5:2. At trial, Ander testified
that in order to make a finding of neglect, she would have to say that there

was inaction. RP Vol. V, 661:5-6. But the applicable statute and
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corresponding jury instruction does not define neglect in the way Ander
did while testifying. RCW 74.34.020(9). Yin states in her response that it
is irrelevant that Ander used the incorrect definition of neglect. This is
relevant, however, because the court’s stated reason for allowing Ander to
testify on her finding of no neglect was because Ander was supposed to
apply the same neglect statute as the jury was given. However, it is clear
from her testimony that Ander was not applying the same definition of
neglect as the jury was to apply because she falsely believed neglect
required inaction. RP Vol. V, 661:5-6.
Ander’s testimony regarding neglect was also inadmissible under

ER 403 as it was unfairly prejudicial. State v. Dolan, 118 Wash.App. 323,
329, 73 P. 3d 1011 (2003). As a government investigator, a jury is likely
to give deference to the testimony of Ander, just as they would a police
officer. In State v. Dolan, the court quoting State v. Carlin writes:

Particularly where such an opinion is

expressed by a government official, such as

a sheriff or a police officer, the opinion may

influence the fact finder and thereby deny

the defendant of a fair and impartial trial.
State v. Dolan, 118 Wash.App. 323, 329, 73 P. 3d 1011 (2003), quoting
State v. Carlin, 40 Wash.App. 698, 703, 700 P. 2d 323 (1985). The very

fact that Ms. Ander was a DSHS investigator who investigates nursing

homes and adult family homes for a living made her testimony more
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influential than any of the other experts. Yin even agrees with this

statement and wrote in her motions in limine seeking to exclude the DSHS

investigation materials: “The potential for factfinder confusion may be
compounded by the “official” nature of the investigation and citation,
which may lead the factfinder to assign undue weight to the DSHS reports.

This potential with prejudice, by itself, is sufficient to exclude evidence

under ER 403.” CP 970-1029.

E. The Trial Court Erred When it Permitted Yao’s Healthcare
Providers to Testify There was No “Neglect” Because Said
Testimony Constituted an Inadmissible Legal Conclusion.

Over the plaintiff’s objcction,“ the court permitted Dr. Borson and

ARNP Lee to testify they found no evidence the defendant engaged in

“neglect” under the vulnerable abuse statute. RP Vol. [V-B at p. 25:16-

22; RP Vol. VI A at p. 62:3-25. Yin asserts, at p. 45 of her brief, that such

testimony was allowed because ER 704 allows experts to “‘embrace”

ultimate issues to be decided by the jury. But “embracement” of an
ultimate issue pursuant to ER 704 does not subvert the court’s
responsibility to exclude legal conclusions:

.. while expert testimony is admissible even if it

embraces an ultimate issue to be decided by the trier

of fact if it will assist the trier of fact to understand

the evidence or determine a fact in issue, ER 702
and 704, experts are not to state opinions of law

""" CP 1158-65 and CP 1830-32.
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or mixed fact and law, such as whether X was
negligent.

Charlton v. Day, 46 Wn. App. 784, 787-788, 732 P.2d 1008 (1987);
emphasis supplied; citations omitted; see also Official Comment #8 to ER
704 (2011-2012 Edition) (noting that courts exclude any expert opinion as
to whether a party complied with a statutory standard of law); Eriks v.
Denver, 118 Wn.2d 451, 824 P. 2d 1207 (1992) and Everett v. Diamond,
30 Wn.App. 787, 791, 638 P. 2d 605 (1981) (testimony of retired safety
inspector for Department of Labor & Industries that defendants'
corporation violated safe place standards constituted impermissible
conclusion of law); Hyatt v. Sellen Constr. Co., Inc., 40 Wn.App. 893, 700
P. 2d 1164 (1985); see also Davis v. Baugh Indus. Contractors, Inc., 159
Wash.2d 413, 420 150 P. 3d 545 (2007), wherein the court stated:

Expert testimony must assist the trier of fact. Mere

legal conclusions, such that an act was or was not

“negligent” or a “proximate cause” of an injury

is not likely to be helpful to the meaningful

evaluation of the facts, as it runs the risk of

substituting the expert's judgment for the fact

finder's.
Emphasis supplied.

In our case, the respondent admits that the “statutory requirements

necessary for a finding of neglect by DSHS”, which the court permitted

Ms.Lee and Dr. Borson to testify about, was “the same standard” the jury
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was required to address. See p. 45 of Respondent's brief. As such, the
respondent concedes that Ms. Lee and Dr. Borson were simply testifying
to legal conclusions.

Moreover, given their status as expert witnesses, Dr. Borson and
Ms. Lee retained “an aura of special reliability and trustworthiness” which
likely played a significant role in the juror’s decision that indeed, there
was no neglect. Carlton v. Vancouver Care LLC, 155 Wash. App. 151,
163, 231 P. 3d 1241 (2010). Under ER 702, said testimony was not
helpful to the trier and the court committed prejudicial error when it failed
to exclude it.

F. The Trial Court Did Not Abuse its Discretion in Awarding
Costs Pursuant to RCW 4.84.010 and Civil Rule 68.

Yin appeals the trial court’s award of costs pursuant to CR 68 and
RCW 4.84.010. Yin argues that she is entitled to costs specifically
addressed in RCW 4.84.010 but that the limitations on costs in RCW
4.84.010, such as only allowing recovery of the pro rata share of
depositions actually used at trial, should not apply when awarding costs
under CR 68. Yan argues that the trial court did not err in awarding costs
prescribed by RCW 4.84.010.

The standard of review for an award of costs is a two-step process:

first, whether a statute authorizes the award is reviewed de novo and
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second, the amount of the award is subject to an abuse of discretion
standard. Estep v. Hamilton, 148 Wash.App. 246, 259, 201 P. 3d 331, 338
(2009), (citing: Mehlenbacher v. DeMont, 103 Wash.App. 240, 244, 11 P.
3d 871 (2000); Tradewell Group, Inc. v. Mavis, 71 Wash.App. 120, 126,
857 P. 2d 1053 (1993)). There is no question that CR 68 and RCW
4.84.010 apply and that Yin was entitled to an award of costs. The
question left is whether the trial court erred in limiting those costs
pursuant to RCW 4.84.010 and the answer is no.

There is plenty of case law explaining that CR 68 costs are limited
to those covered by RCW 4.84.010. See Jordan v. Berkey, 26 Wash.App.

242,611 P. 2d 1382 (1980):

Prior to trial, Berkey made an offer of
judgment for $5,000 pursuant to CR 68.
Although Berkey is entitled to costs because
his offer exceeded the judgment actually
awarded, the costs awarded are limited to
those prescribed in RCW_4.84.030 and
RCW 4.84.080. Sims v. KIRO, Inc., 20
Wash.App. 229, 580 P.2d 642 (1978). In this
case, the trial court erred in awarding
Berkey costs for expert witness fees which
are not allowed under RCW 4.84; the
remainder of the award was proper.

26 Wash.App. at 245. (emphasis added). Also, in Estep v. Hamilton, one
issue on appeal was whether the party who prevailed in obtaining the

summary judgment, who had already made a CR 68 offer of judgment,
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was entitled to costs for the entirety of depositions that were not used by
the trial court in granting summary judgment just because those costs were
incurred after making the offer of judgment. Estep v. Hamilton, 148
Wash.App. 246, 259, 201 P. 3d 331, 338 (2009). The Court said no, only
those depositions that were actually considered by the court were
recoverable costs under CR 68 and RCW 4.84.010. /d. Which was the
same approach used by the trial judge in this case.

Yin argues that the purpose of CR 68 is not achieved by allowing
only those costs proscribed by RCW 4.84.010. CR 68 is a cost-shifting
device. Magnussen v. Tawney, 109 Wash.App. 272, 275, 34 P. 3d 899
(2001) (citing Eagle Point Condo. Owners Ass'n v. Coy, 102 Wash.App.
697, 706, 9 P. 3d 898 (2000)). CR 68 serves to shift who is considered the
prevailing party and RCW 4.84.010 proscribes what costs that prevailing
party is entitled to. Without making an offer of judgment, plaintiffs are
the prevailing party if there is any judgment in their favor. By making an
offer of judgment, a defendant sets the bar higher for what judgment
plaintiff must obtain in order to become the prevailing party. Only in the
limited case of a defense verdict will the defendant be the prevailing party
(and thus entitled to costs under RCW 4.84.010) absent a pre-judgment
offer of compromise. What Yin seems to be requesting here is for the

Court to award extra costs, beyond those allowed by statute, but he’s

.



failed to identify any authority for awarding costs for portions on
depositions and records not used at trial.

Finally, Yan requests fees under RAP 18.1 because Yin’s cross
appeal is frivolous. “An appeal is “frivolous,” as basis for award of
appellate attorney fees, if there are no debatable issues on which
reasonable minds can differ and the appeal is so totally devoid of merit
that there was no reasonable possibility of reversal.” Wright v. Dave
Johnson Ins. Inc., 167 Wash.App. 758, 275 P. 3d 339, (2012). In this
case, based upon the cases cited above, there are no reasonable grounds to
overturn the trial court’s award of fees. The amount of fees awarded is
reviewed on an abuse of discretion standard and not only did the trial court
not abuse its discretion, it followed applicable statutes and made the
proper ruling. There is no statutory or common law to support Yin’s cross
appeal and no grounds to overturn the trial court’s ruling on the issue of

costs. Therefore, Yan is entitled to costs under RAP 18.1.

T 4\_/

James C. Buckley, WSBA #8263
Erica B. Buckley, WSBA #40999
Buckley & Associates., P.S.

675 South Lane Street Suite 300
Seattle, WA 98104

Phone: 206-622-1100

Fax: 206-622-1100
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asked her. She has short and loryg term memory problems.

Rate how client makes deb sions:

Pﬁdr deéisicnsjunm\r aEé QE‘ nset;uences Decisions: m pbor fequtréé réﬁiﬂdefs
cues, and supervision in pla ning. organizing daily routines.

Is client always able to supervise pald care provider? Nn Wi .';:"223:3 " e
If no, is there som eone whb can supervise pald care pravtder? Yes
it YBS.WI‘IQ Yan Hbl l.;} : ': :.:.l H " ’ ’ ! 3 i' : a S :-' -‘35 ! 'i_:;f: s

Name: 'I-i’al!ucinat:ons .:_-;;Q B R DI IR e S e
Frequency Daily i Alterabulity F_qs'w altéred

§aait

Adcard‘ 5 ¢ltiand! cIL" »bE clt sometmgs has visual amf audw hufkcqﬁano}a She Save 'ji'

when nobody was there, saw a baby sleeping next to her and
ntat night. Dr. Lee and Dr. Borson will monitor her mental
will provide a calm and supportive environment for clt.

someone outside her wmdo
someone vacuum her apart
health situation and caregw

Name: Deiusiohs .
Frequency:: 1:to:3 Savs: ?

.._._.....;.,_..,

Alterabllity: Eiciy Hilered e

Client Name: Yao, Guizhen ' Date printed: 06/23/2008 09:26 AM
Assessment Date:06/04/2008 - - Page: 8
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i

petibiosa !L\ssessment Details
Pet’p ing Significant Change

-D_u_ringg ﬁ&ézhémcvfsﬁ,'c!t i'g;'?!: ed- ro CM that her bruises o_:__a_,’_zer knee and forehead were
resulted from two baﬂsﬂyihg om the universe and hit on her. Her family reported that
those bruises were from her retent fall. Mental health professional are monitoring cit's
mental health. Clt's family am: caregiver provide supervision, support and a calm

environment fo clt.

Name: '-Eaéilv‘irrithbleféihiébéd- i o .
Frequency: 1to3Days .0 Alterabuhty Not easilv a!tered

Accard‘mg ] mentai hetilih “ fessionad; clt is easily gei ivfita ted a’ue to !a,ngaage pmblem
Clt's family reported that clt ﬂ w things when she feels angry.Caregiver will provide care,
support and 'calm environmelfy to clt.

Name: Crvifg. tear}ulﬁébls
Freque ncy. 1o S Days] ¥ |
Cir‘s )"amziy _pomzd thar el n
Tongshan Ear!hquake. Meu :
family and caregiver pravide

|
1

Name: Brdaks, thiowe i |

Alterablllty. .&‘silv alléred

health professional are monitoring clt's mental health. C:!ts
pervision, support and a calm environment to cit.

ehmes criés when she thinks of her momer dnd the w

B e mas e, Coniees CIUTLITE TE

S .
Frequency‘ 1tosaavs } : Alterabllrty Easlwaﬂared

Diue to xiemézrﬁa prab!em,. Wvoiildl break-of thrdyrthe piasric Eup whsan she dobs notwant:
to take medication to her spo ! . She will also uses the scissors to cut the blanket or
toothpaste and zip bags wheé ’ e cannot open them. Caregiver will hide those cutery from

clt and provide supervision 1g 1 lt.

* H]

Name: Wandersféx&s 1[ q-
Fraquencv. 1.t0:3 Davs: L Alterahthtv' theasﬂv altered

In May 2’@8 wken huvmg panic attack, clédid-vnot know. wkat to do tmd she. wenif ol of
her apartmeht. She wasfau{z at the upper floor of her apartment and went into other's
apartment. She also went odi|of her aparunent once and got into others' car. Caregiver will
provide supdrvision to preven this behavior. Mental health professional are monitoring clt's
mental health. -1

ome: Vb SR % 5 TEETL
4l Alterability: Easiy ‘shered: - '

Family mponed rkdr et ': : irg .sz:on her tool box.dnd Showed fier-bowel. nmvemem: Once,
she put on her daughter's H:l butside of her blouse at her daughter's home. Caregiver will
provide supérvision to clt w}{ ¢ needed.

Client Name: Ya0, Guizhen HI Date printed: 06/23/2008 09:26 AM
Assessment Date:06/04/2008 Page: 9
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DSHSADSA LAssessment Details
l enting Significant Change

Score on depresslon scaleindicates possible depression.‘

Clt is on médicaton.: Menial kl ?th professiotals are prowdmg service for{:{: in aregular
basis. |
|

pdrke

I
The foiiow!ng are the cllenﬁfunctlonal limitations as they im pact ADL iunctmnmg
Géneral WEalaaess Limited tahge of mation, -Poot balance, Tremors,  Utistéady gatt,

Number &f days individoldi \vent out of the house or bullding in which individual
lives (no matter for how short a perlo... One day/w eek "y

Overall aelf-sufficlenoy h Jz changed slgnlﬂcantly as com parecl to status of

90 days dgo: -Detsriorated

Potentialfor improved fu "

NCFI’?E!Df'th&SE T
Task segmentation ADL'
Task segmentation IADL’

regiver will use laték/plastic gkweis whsn in eantact w.ith: any
S8 inféetion.: . Thorough hand. wasHing. w it soap Wil e
it Gloves will be put on and HiScarde &t the'ehd of. st
n'!er osders ihese gloves: Ihey m;n ‘be paiﬂfbr t‘hmugh the
necha]c upoﬁ """ o g e ebpied :

Client Neaﬂs. *
thenswe"assistance OHeggarsun physuca! nssist

Client Strengths: 1
Aw are @n‘ own gafety, ¢ ent is cooperatwe with carsgmer Guent uset-: enwro nrnantal
supports Wil ask for assistance

Client Lln_'_(_ I“tatiun._?.:“ - ) _
Abllity: tlictuates, Clierit ii‘"'a:yésturﬁbie'w hen walking, -Walking is painful, Activity fimited:::
afraid 0{ faling, Unable tﬁJ exrt in emergency

Client Préferences' '

Client Name: Yao, Guizhen Date printed: 06/23/2008 02:26 AM
Assessment Date:06/04/2008 = | Page: 10
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REHSADSA. 2 lAsseésment Details
Pen\dmg Significant Change

Contect guard w henw al%él;

Caregiveé Instructluns- ﬂ£ :
Keep w%tkw ay. ‘clgar of ﬁ ri mceurage to'walk. dazly, Providé dssistance w: hen

How the' Ind%ﬁrﬂu*a? mmio d)
environment;

Cllent Nabds.

Duetotat ™ panic atracks)
provide as‘i&stance when ueed

ﬁ&s_good and bad  period fmm timé to. tzm é. Car’egwér will

.

Client Namé! Yao, Guizhen I Date printed: 06/23/2008 09:26 AM
Assessment Eate:OGIDMZOOB; | ’ . Page: 11
i
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.
DEGADSA. & Assessment Details
Penliing Significant Change
How thé indiiBual moves to-adéturhs from areas outside'of their Immedits fving: -
environment i
Client NeLds 1 N L
_i-son:physiéalass-is,t Y wms o BEE fan L e e

Ablity’ 'uates “Gint ’_
Needs oF\e person to evas

Client Pregl‘e rences:
Préfers &intact guard

ssst with: ‘stairs’, E\rasuahon' C\.atreﬁm‘ér will assist, Keep
neven surfaces

4, ol needs phssicat usithanss whan gotig iohave BB 11
ily will provide assistance when needed.

How: individUiE] froves to and kgl lying position, turris: Side
w hile in bed "

faad, shisets'cleat dind seiooth: |

Client Nama$¥:ao, Guizhen ' Date printed: 06/23/2008 09:26 AM
Assessment Wate:06/04/2008 Page: 12
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DSHS/ADSA ssessment Details

ding Significant Change

Due'to ra%i_c@m pdnic‘ézﬂ.‘aék,
when having her bad time.

Site: -Ouitside
Consequence:
Injry;: Unsible to; ise

When: Last 3bdavs. .

g clirit oves el ebr 6@
(exclude toffrom bath/toilet)
Client Needs: | -
"Bétensive assistance’- Onfi persol
Client Strengths: . T
Awareofsafety: Trarisfswfthscmesuppbﬁ R T
Client Limitations: |[
‘Abili if’lui:tuates.iﬁaf iy

ms&ﬂma\w»mm

Guo, Jannéy —
Yan Hu iy oo

Syl vare

Clt redyiinds physical dssistanife duri
provide assistance when need

(r'egéfc'nes&;;s of skil}. Includes ifitake Bt nourishmerit by -
g, total parenteral nutrition,
Cllent Neeus. |

Supervisidn, Gne person fiysi

Client Name: Yao, Guizhen Date printed: 06/23/2008 09:28 AM
Asssssment Date:06/04/2008 |l Page: 13
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REHRRDEN | Assessment Details
Pehding Significant Change
Client Str_elngths: -
Client has-ow neteéth - '
Client Lim |tatlons :

Ability- ﬂuctuates Current bwallow ing probiem: . .
Cllent Preferences:
Prefers small portions - .
Caregiver Instructions: - I N S
Brihg food to client;. Cut fd::;d'intp small pieces, Encourage ligliids,” Keep figuids
available, Monitor for che fing '

&

Cle.can fmi set,f b, ueec!s hip kefp S):e Kas muawiug pmbiem aﬂxer*b‘ad tiie. au,e w0,
parkinson's. Canegtdei‘..mﬂ rvdnitor for chokinig and provide supervision when:neeied.

How: individuai uses thé ‘tollet rbom.(br:cammbde; bed paft, uriralf; transfers onjoft tofet,
cleanses, changes incontinende pads, manages ostomy or catheter, adjusts clothes

Cllient Needs: 1 o
Extenshie assistancs, Ofig person physical-assist . - ~
Client Strengths.
AW. aré df need{o ﬂse fo
Client Lim ttatlons.
‘ABfity flliotuates, Needs:dlothing adjustment -
Client Preferences: .
Bedsidéicommode s+ v ool oz. T
Careglver Instructions:

Empty/cledn Bedpanvirinalisommotis;: Assistw th diétting adjustmerit, Transter Sleft
on/off toilet

, Can assistvaregiver withitrasister; Wil askfor pssistence

Equipment:

CIt tises. coﬁmodc at nigﬁf d m day fime. She reqmres pkyszca : asszstan e from caregwer

Client Name: Yao, Guizhen ‘ Date printed; 06/23/2008 039:26 AM
Asszssment Date:06/04/2008 ! Page: 14
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DSHSIADSA Assessment Details
' Pending Significant Change

at ‘}:e-:r“bad times.

Bladder control (last 14 days): Continent
Change in bladder continence (last 90 daya) No B'nane‘[é“ )
Bowel control (last 14 days): Confinent’ ' '
Change In bowel contme.-n'ce (last 90 days): @anﬁe
Bowel Pattern (last 14day$} ‘ S S
Codetigsion - - © 3. AT L T o T
Appllances & Programs (Iast 14 days)'
None of thigse ™ = = - il e
lndmdual management (last 14 daVB) Doés ot need ur dse
»z’ con:m!. She mk&s medxcaaon for megmg canmpaaon.

How individiak puts- o, asten| and takes off all tems of streét clothing-incfliding
donning/removing prosthesis

Client Needs: 3
Bxtensivis bssistatice, Onié persor physicalassist

Cllent Stréngths'

......

Caregiverinstrucﬂow e
Dress iient's. lowier: body i b’féssEﬁlieint‘s?iU'Ppéf-i!@i?ﬁiﬁsézl?m onfiake: off footwear. 7

agrd

e gl I e SRS GRS g,

Wi ¢ic 51 her bad timé, $d heeds help vith dressing hei ipper & lower body, .. -~ -
Caregiver will provide assistanite when available.

PLEASANEDAY. AFHING

shavmg, apply:ng makeup, was 1|ng!drymg face. hands, and perlneum

Client Name: Yao, Guizhen i Date printed: 06/23/2008 09:26 AM
Assessnent Date:06/04/2008 .| Page: 15
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WSHRERG | Assessment Details
Pending Significant Change

Client Needs:
Limted asslstance One pérson physrcal aséist

Client Strefigths:

Able to brish/comb hair, 'G&cﬁ brush-teeth; Abla to wash face/Riands *
Client LimRtatlons:

Abiity fuictistes” . G
Careglver Instructions:

Ciie c[iemio oorrb. hair, ,. ,G}llé cliarit to briush téeth, F’rowde setiip for pet‘sonai hyglene
tasks, Trlmftngernalls as needed, Cue client to wash face and hands

PLEASANE DAY AEHING 7

.u: : I : )
2

Due'td denﬂe&ﬁ&, clt needs mpbg,vf.uon and 'som erunes a.ssmance ‘in pem:na! hyglene takz&
Caregiver will provide assistance when needed.

How md:vidualilakes ‘full—bodsr hhtower, sponge bath,.and frafsfér infout of Tublﬁhaw er

Client Needs: ...
thsbﬁi!‘rblp/partaf bamlﬁéFOne person phys!calassist RSP TN
Client Strengths:
Enjoys bathing -~ ! 1§ -
Client Lim Rations: 4
Qannot Bedeft unattended: ipnableto ‘stand alorig; - R PN S o
) Client Preferences: % T

\ ﬂ Likes tobeits déiy,. Wﬁﬂldiﬁiﬁer afemale caregiver, Wold prafertoidies & showef
Caregiver Instructions: 5 5

Apply Ioﬂﬁh -after-bath; Wh&i\ back; Iegs feet, Standby while-clisrit tmthe&*pi ASSﬁt with:
drying end dressing, Transi‘br infout of tub/show er

Equipmerit:

Hand held kower: . - :jE - - |Has;uses . .
Grab bars : Has, uses
Show er chiai iR Has, uses

Client Name: Yao, Guizhen |t Date printed: 06/23/2008 09:26 AM
Assessment Date:06/04/2008 ; Page: 16
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) DSHS/ADSA

;v

, ssessment Detalls
PehLﬂmg Significant Change

Carégiver: vhil ﬁ%«fk clt’s back legs and feet, Caregiver villprit thé shampoo. on n Elt's hdnd- -
and she woufd shampoo her haw.

(it if'.ﬁ!:::
e

i |Receved/Needs .
i RacaNeleeeds

Pressureduicers: K |
Slmhl‘a&tdvera][press Redioits - - T e TG RN Bt OB

Number df current pres l| e ulcers: @

Client ha& gkin ulcer th rI ias resolved or cured ln the Iast yaar. No 2%

Glshas ¢ dryﬁkm and caregi

(__’b Her knee a?d Jorhead ha(b u -

Skin Prota I—i’hmagmph.g o ,Descnptwn of Pres.mre Utcers was shown rmd e:piamed by
CM.Clta famﬂy mpaned a r she has no such pressure ulcer.

How ma@ar& prepared: (& 'gplanmng feals, cooking; assenbling inatbdistits’ setthy
Client Name:Yao, Guizhen ,| : Date printed: 06/23/2008 09:26 AM
Assessment Date:06/04/2008 | i Page: 17
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OSHS/ADSA | iassessment Details

P&n

ding Significant Change

|
:
A

out food ajd 'u‘ténsi'ls

Client Stréngths.
Has aco%g_sfble kitchen
Client LI
‘Cannot: fép 4t

A

Eaxseaf ay,. Freshsfr
Careglveli lnstructic:ns- 3

o
AesagAY aFfRe | g

cwgw%hgmpm s kR CH shen nided.

bed, tldymé up' faundry) "
Client Neéds:

ot crdencs; Greatbuffictiy, ¢ 1
ChentSt ngths: _
Cillent LI

af 3] _nnot USE VacuUmcledier; . Cafrot rake e ; i
i
I
Client Nameﬂ]\’ao Guizhen Date printed: 06/23/2008 09:26 AM
Assesament Date: 06;‘04/2008 o | Page: 18
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[Asseﬁsment Details
i Penlling Significant Change

WY

DSHS/ADSA

.I‘ . . H i - -
Likes negt house B
Caregivet'lnﬁtructmns. o
ten Viredl Change/vash lingns w ekly, Qean bathroom W dskiy;

A 1

Keep w a[lkw ay clear of clutthr, Make bed, Sw eep/mop floors as needed, Take out
garbageq Use gloves w hen Ieaning. Vacuum w eekly

t [H d o e w T e mmemes
How bills; éé paid checkboo balanced, Household expenses até rranaged
Cllent Netds: _- s
Bﬁensl%amtsi}ance, eagf it ficulty

St
8
i

g s pﬁffprmaﬂf£ {Food and hausehold tterrs (2.9., selecting s, | v :
ey) Limited fo bfjef, occasional trips in the local area to shop for food,
: ‘hold ttems required specifically for the health and

PUBASANEAY-AFEINCIME - @
Guo, Ja@y I
Yon b § - 1
il 1l
Client NameflYao, Guizhen Date printed: 06/23/2008 09:26 AM
Assessment Date:06/04/2008 ||} Page: 19
f :
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DSHS/ADSA

Assist ¥
Client PrL rences :

Would il fslise ot oWt AL B

Caregive E lnstructlons.

' ,’alt'nsfer irout g ﬁ‘iéie,: Vil riot ride s biss - -

Actoiphiy Blieht 1o appaitie

Cl1sC PAGE 26

ssessment Details

Pe & mg Sigmf:cant Change

f: medical ieads (e:g., gets to places-beyond W alking
Aing or transporting client to physician's office or clinic In
agn@isis or freatment

ShRaeoiny < G0 R T

was in Tangs han, i
earthqudke. Majoring in ci

w orked(in fhe enguneerln S ;
1 daugheriw ho also Iwe

T

SIS mustbe only scsurt:e of: heat)

Lty

and her relatives passed aw ay because‘ of the Tangs han

}

gngineering, she got her degree in Jiaotong University and

tor in China. In 57, she got married and she has 1 son and

seattle. In 87, her family immigrated to US and she had

DRly Services.Her famiy and Mrs Yan have good

Client Name![Y&ao, Guizhen
Assessment Date:08/04/2008

Date printed: 06/23/2008 09:26 AM
Page: 20
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DSHS/ADSA

- Assessment Details
Péndmg Significant Change

ot |Past - e ‘tDay {]rne
|Current S Vanes

LTS o

ahde In routine? Nc

-

Provide s éuo Janney. ‘
Asslgndﬂ Tasks:
n!n E)utsrde Fioﬂim Eséenta Shopping, Transportation; Trensfers =~ 7.

'

]

i.‘ e
L

Hours: ¢ '::i:’.s r-..:
i
L .
Client Nameét(Yab, Guizhen Date printed: 06/23/2008 09:26 AM
Assessment Liate06/04/2008 - Page: 21
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DSHSADSA L4 | Assessment Details
i | Pehding Significant Change

. lfwrsa:mr oo
hsks. :
merapylpf$grhm R:‘sunne fab work. Vital- slgns

Asslg dﬁi‘hsks 1-; 5 | |
Routie ka,wtal 39 SO AT
prﬂ\ﬁd — ' rs: 911 F: cate ’

5.8888

..... * BN
e

t Telephone Transfers, Tollet Use, Walk ln Room, Application ointrment/lotion,
ed in Iast 90 days Application ointments/lotions

440124 bour 5 : J00i00AM F 1

et e e ey o

|

o

Client Namd} Yab, Guizhen : Date printed: 06/23/2008 09:26 AM
Assessment :dtiosm/zooa Page: 22
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[ i . 7 '
DSHS/ADSA EIM : Assessment Detalls
|

Ll
!
|

Pendmg Slgnlf!cant Change

No he!p I
Supervia na ;
i nrtormg, by) ‘éncouragement-or cueing providéd 3 -or more times: O -

¥ or. more t; ‘F’LUS physical assistance provided only 1:2%fMes <o
tance <

nvolved in ﬁ‘:ﬁvﬁy. roceived physical help in guicted maneuverlhg of liiss '_ B
lg‘assist 3-or ftiore times: OR mére: heipc provided ofily T

Sistance;

ey iaﬁomﬂd bf activity, help of the follow ing’ iypefs) prowded 3 ot mﬁe .
Gt bearing or. u Garegiver’ performance durifig’ pa!'t - pey e

LI !Ilk

71l 46t ocour i gt h-:i 7 days because there W as ho' prowder ava:labre to éé}ktst

Dt cocurlcneht declined:
(g at oocﬂi‘ i éf%ﬁe 7 day’s because client declmed assmtande W Ith task -

5, oF supeh«lsbn

dip/arrangem eg‘t only:
On soigebékiasians thie tllent did their ow-n set-up/arrangen‘aent -at Gther times the glient °
receivel '. n€jp from anothei' person.
Limited j-: sistance:

On soit [ asions the H nt did not-need any assistange but: at other tlmes in- thb st
30 day ~i i d client requrretj some assistance

Extens|ve i s gslstance:
Indivndu ‘ olved bt reﬁéfred cueungfsupervisron of‘partial assistance at all fimes:,
Total depentence: *l
Client Name}¥ab, Guizhen . Date printed: 06/23/2008 09:26 AM

Assessment [#dt€.08/04/2008 - Page: 23
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| Assessment Details
Pehding Significant Change

DSHS/ADSA

Activity Gdalirred but w fhull perfofirance by others.

Activity. dilh I'l t occur l

£d

liycode: R
it itis. (or wo§ I-ti¢)-for. client to do- activity ‘on own.

ty: . .
Siiteeds some hElp, is very slow ‘or fatigues-easly -+ -

Wvoiviitient if the activity s possible by thé blient, - -

e -

D e S -
e

- -

[

Client Name ,Yaf:, Guizhen Date printed: 06/23/2008 09:26 AM
Assessment I_,aLté 06/04/2008 Page: 24
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June 8, 2008

Re: Replacement plan for Yao, Gui Zhen (DOB 09/04/1932)

To Whom It May Concern:

Ms. Yao, Gui Zhen is a 75 years old Chinese Mandarin speaking woman who
has been suffering from Parkinson's disease since 2001. She has an uncommon
type of Parkinson's which has been responding poorly to typical Parkinson’s
treatment. In addition, she has frontal lobe dementia secondary to Parkinson’s.

Frontal lobe dementia is different from commonly seen-Alzheimer's with
characters such as impulsive and rigid/stereotyped behaviors,which lack of social
awareness of whether these behaviors are inappropriate (e.g., showing her own
bowel movement in a box and telling people these are ghost, or putting bras
outside of a blouse, lying on the floor). In addition, due to the atrophy of frontal
lobe, dementia patients often have delusions and hallucinations, and significant
deteriorating language skills (can not use language and feel frustrated). Patients
have a tendency to pick up.and manipulate any objects in the environment; these

objects can be a knife, food, papers (e.g., keep cutting food or holding knife and
play with ®it).

As if not complicated enough, Ms. Yao has a neurosis personality that she tends

to be very nervous even panics, a life long constipation, and post traumatic
depressive syndromes.

Due to extreme complexity of her condition, Ms. Yao has multiple specialists from
University of Washington Medical Center including Neurology, Psychology, and
psychiatry to address her problems. Her medical complexity was far beyond
regular patients and countless time and effort have been put in to support her

care. | have been involved in her care since 2006 because of my language
background and medical training.

We have reached to a point that Ms. Yao can no longer living at home. Her
husband is very frail and not able to take care of her. In addition, in home care
from DSHS can no longer meet her extensive care needs. A replacement to

adult family home or skilled nursing facility is necessary to ensure her safety and
well beings.

However, due to the complexity and heavily behavioral issues mentioned above,
the placement plan needs to be careful. | would highly recommend a very skillful
adult family home who is comfortable managing dementia with extremely difficult
behaviors, or a skilled nursing facility with plenty of experienced staff. Due to her



language ability, a place speaks Mandarin Chinese is important. In addition, it's
better for Ms. Yao to have a smooth transition by going to a prepared place. In

other words, if a place back off after sometime, it could cause more trauma and
makes future placement even more difficult.

| would be available for consultation during this period. Your assistance is highly
appreciated.

Sincerely yours,

Al fp

Eleanor Lee, PhD, ARNP

LENOR HEALTHCARE CO.

PO BOX 2533, Renton, WA 98056-2533
Phone 206-954-0075

Fax 425-228-8976
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HONOWLE ﬁRLICK

KING COUNTY, WASHINGTOR

APR 2 5 2012

SUPERIOR COURT GLERK
BY ANNIE JOHNSON
DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY -

HU YAN, as Personal Representative of the
Estate of GUIZHEN YAO, deceased,

Plaintiff,

NO. 10-2-35293-7 SEA

SPECIAL VERDICT FORM
v.

PLEASANT DAY ADULT FAMILY HOME,
INC.,, P.S. a Domestic Corporation; YU CHEN
YIN and unknown JOHN DOES,

Defendants.

We, the jury, answer the questions submitted by the court as follows:

Question No. 1: Were the Defendants negligent?

Answer; Yes

INSTRUCTION: If you answer “No” proceed to Question 10.

Question No. 2: Was such negligence a proximate cause of injury or damage to:

a) Guizhen Yao?

Answer: Yes

SPECIAL VERDICT FORM - 1
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Answer: Yes
No
Question Nao. 3: Were Janney Gwo and/or Hu Yan, as healthcare agents for
Guizhen Yao, negligent?
Answer: Yes
No

INSTRUCTION: If you answer “No” proceed to Question S.

Question No. 4: Was such negligence a proximate cause of injury or damage to the
Plaintiff?

Answer: Yes

No

Question No. 5: Was Plaintiff’s healthcare provider Eleanor Lee, ARNP
negligent?

Answer: Yes

No

INSTRUCTION: Ifyou answer “No” proceed to Question 7.

Question No. 6: Was such negligence a proximate cause of injury or damage to the
Plaintiff?

Answer: Yes

No

SPECIAL VERDICT FORM -2
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Question No. 7: Was the Department of Social and Health Services (DSHS)
negligent?

Answer: Yes

No

INSTRUCTION: Ifyou answer “No” proceed to Question 9.

Question No. 8: Was such negligence a proximate cause of injury or damage to the
Plaintiff? .

Axnswer: Yes

No

Question No. 9: What percentage was each individual and/or entity at fault for the
damages to Plaintiff:

Pleasant Day/Yu Chen

Hu Yan/Janney Gwo as healthcare agents for Guizhen
Yao

Eleanor Lee, ARNP

DSHS

100% TOTAL

Question No. 10: Did Defendants’ conduct constitute neglect?

Answer: Yes

INSTRUCTION: If you answered “No” to both Question #1 and Question #10 answer
no other questions and sign the verdict form. If you answered “yes” to either or both
Question #1 and/or Question #10 proceed to answer the remaining Questions.

SPECIAL VERDICT FORM -3




10
11
12
13
14
15
16
17
18
19
20
21

22

Question No. 11: What are Guizhen Yao’s total damages?

Answer: a) Economic damages consisting of reasonable and necessary
medical expenses:

b) Non-economic damages:

Question No. 12: What amount of the above damages is awarded solely for:

Neglect:

Negligence:

Question No. 13: What are Hu Yan’s total damages for loss of consortium?

Answer:

DATED this &Sdayof P\D(\;\ , 2012.

Presiding Juror /y /

SPECIAL VERDICT FORM - 4




IN THE WASHINGTON STATE COURT OF APPEALS
DIVISION I

HU Y AN, individually and as Personal
Representative of the Estate of No. 689762
GUIZHEN YAO, Deceased
CERTIFICATE OF
Plaintiff, SERVICE

V.

PLEASANT DAY ADULT FAMILY
HOME, INC. P.S., a Domestic
Corporation, YU CHEN YIN and
Unknown JOHN DOES,

Defendant.

The undersigned does hereby certify that on this 8“" day of April, 2012,
she caused a true and correct copy of the following document(s):
1) REPLY BRIEF OF APPELLANT/CROSS-RESPONDENT
to be delivered via the method indicated below to the following parties:
Pamela Andrews [ ] U.S.Mail
645 Elliot Ave West, Suite 350 % ] Email

Seattle, WA 98119 ] Facsimile
Counsel for Respondent/Defendant [ X] ABC Legal Messenger

Court of Appeals Division | [ ] U.S. Mail

One Union Square [ ] Email

600 University Street [ ] Facsimile
[X]

Seattle, WA 98010 ABC Legal Messenger

aches Park, Legal Assistant to Attorney Erica Buckley
BUCKLEY & ASSOCIATES

675 South Lane Street, Suite 300

Seattle, WA 98104

AFFIDAVIT OF SERVICE- 1



